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Case Alert

Shaping the future of insurance law

Fair Work Commission releases first
substantive COVID-19 decision

Australian Municipal, Administrative, Clerical & Services Union v Auscript Australia Pty Ltd

7 APRIL 2020

AT A GLANCE

e On 6 April, the Fair Work Commission (FWC) handed down its first substantive decision regarding the
COVID-19 crisis in Australian Municipal, Administrative, Clerical & Services Union v Auscript Australia Pty
Ltd.

e The FWC’s finding that Auscript had breached its consultation obligations is not good news for employers
seeking to implement rapid changes to their workforce and serves as a timely reminder that employers
cannot ignore their consultation obligations.

e Several other disputes have also been filed with the FWC regarding the actions taken by employers in
response to the COVID-19 crisis.

BACKGROUND

pay, leave at half pay, career holiday, leave of absence
for personal development, and voluntaryredundancies,
) as wellasnolonger relying on externalcontractors.

Most employeesin Australia are covered by modern
awards or enterprise bargaining agreements. Those
industrial instruments have “consultation obligations’
that apply when an employer proposes to make
significantchanges to the business during times of
economic uncertainty, like that caused by the
coronavirus.

The FWCfound Auscript had breachedits consultation
obligationsin the industrialinstrument, stating:

“Whilst Auscript has determined that its future
is unviable, there nevertheless remains an
obligation to treat staff with dignity in this time
of crisis. In this respect, | am of the view that
the focus should be on puttingin place
processes to remedy the impact on employees,
while limiting the impact on Auscript as much
as reasonably practicable.”

In Auscript, the employer was criticised for moving
straightto a decision to implement large-scale
redundancies before consulting, or having any direct
discussion, with the employees who would be affected
by those changes. The FWC stated that there were other
potential options open to the employer, including use of
federal wage subsidies, leave balances, reduced working
hours, job sharing, stand down provisions, leave without
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The FWCacceptedthatan orderwas necessary to
prevent Auscript from movingahead with forced
redundancies until it had properly metits consultation
obligations.

THE IMPORTANCE OF COMPLYING WITH
CONSULTATION OBLIGATIONS

An employeris protected from an unfair dismissal claim
if itis a “case of genuineredundancy”. If itis notand the
employer has not complied with its consultation
obligations, then the employee can proceed to sue for
unfair dismissal.

Traditionally, evenin circumstances where an employee
has been able to demonstrate an employerhas not
properlyconsulted, the FWC has generally limited
compensationto the period that proper consultation
should have taken place. This meansthat compensation
is usually limited to one or two weeks or in some cases,
onlyadayor two.

However, with the proposedJobKeeper legislation the
FWC may impose a higher onuson employers to

demonstrate why retaining an employee on JobKeeper
payments or other alternativesto redundancy, like the

NEED TO KNOW MORE?

For more information please contact us.

Chris Mossman
Partner, Sydney

T:+612 82739806
E: Chris.Mossman @ wottonkearney.com.au

© Wotton + Kearney 2020

wotton
kearney

onesdescribed in the Auscript case, cannotbe
implementedas an alternative to redundancy.

In addition to the prospect of unfair dismissal claims,
non-compliance with consultationobligations is also a
breach of the industrial instrument, which exposes an
employerto pecuniary penalties and compensation.

IMPLICATIONS FOR INSURERS

Insurers arelikelyto see arise in claims regarding
compliance with consultation obligations.

Employers have moved quickly in the current
environmentto implement significant changes to their
workforces. Whateverthose changes may be, itis likely
that a consultation obligation would applyto the
employer. In their haste, there may be many employers
who have not consideredthe issue of consultation. This
will expose themto claims for unfairdismissal as
implementing adverse changes to the terms of
conditions of employment s in breach of their statutory
obligations.
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