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This year's statistics’
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24 Federal Court

17 Victorian Supreme Court
2 NSW Supreme Court

1 Tasmanian Supreme Court
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Nine of these are
competing actions (Downer
EDI, Medibank and Star) so
the number of actions that
will ultimately run will be
reduced once carriage is
resolved
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1 These statistics are based on our own tracking of Australian class actions from publicly available information. There may be some actions we have missed, but this will provide a good overview of what has been happening in the past year.
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In April we had the benefit The Victorian Supreme Court The flip side to Victoria's
of detailed statistics coming is the favoured state-based popularity is that there has been a

out of a report by Professor jurisdiction for claims. reduction in claims filed in NSW.
Morabito which considered

the past 21 years of funded
class actions.?

The findings in Prof.

Morabito's report

correlate with some of our

observations this financial There has been a reduction in the Securities class actions appear
year, but it is important to number of funded class actions. to be holding steady.

note that Prof. Morabito’s

figures are based on calendar

years.

2 "Empirical Perspectives on 21 Years of Funded Class Actions
in Australia” by Professor Vince Prof. Morabito
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4422278
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UNDERPAYMENT
OF WAGES

In recent years there

has been an increase

in employment

actions relating to the
underpayment of wages.

There are currently more than 16 proceedings
that raise issues relating to the underpayment
of wages. While most of these actions involve
employees in the retail space, there are also
proceedings commenced by doctors.

Two employment actions were settled in

the last 12 months, although they involved
small group numbers and, as a result, smaller
settlements. There are also several similar
actions that are being investigated by plaintiff
firms, so we expect to see more of these kinds
of actions in the coming year.
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CONSUMER

It was business
as usual in the
consumer space.

The last few years have seen

a steady rise in consumer
actions, in particular against

car manufacturers. There are

12 current proceedings against
car manufacturers, 10 of which
were commenced this year. That
represents 58% of the consumer
actions and 23% of all actions
commenced this year. These
kinds of matters are not new and
almost always arise from product
recall announcements — arisk the
market understands well.

Many of the consumer

financial services class actions,
commenced in response to
findings in the 2018 Financial
Services Royal Commission, are
now reaching their typical window
for settlement as seen with the
recently approved settlements for
three consumer credit insurance
class actions against ANZ, CBA
and Westpac.

NOVEL ACTIONS

The data breach actions against
Medibank and Optus will be
important ones to watch. They are
the first claims of this kind and it
will be interesting to see how the
issues unfold, in particular how the
issue of damage plays out.

The AFL concussion class actions
(currently there are two, which will
be subject to a carriage contest
later this year) are similarly novel,
although they have taken their lead
from US proceedings involving
concussion in sport.

While damage is less of an issue
in those proceedings, plaintiffs are
likely to grapple with the issue of
causation.

Limitation period issues are also
likely to be a feature, as they

will serve as a significant lever
for the size of the class and the
assessment of historical risk for
many sporting industries.
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The Commonwealth Government
also settled the two actions regarding
PFAS contamination at Defence
bases for just over $152m, which
was substantially less than the 2020
settlements for similar PFAS matters.

SETTLEMENTS

One issue that has arisen in recent
settlements involves attempts by
funders to recover the costs of after
the event insurance (ATE) from
settlement sums. In hearings this
year, several Federal Court judges
have criticised funders for attempting
to recover ATE costs, which one judge
observed is just the ordinary cost of
providing funding.

In one case, the application to recover
the costs was rejected and in another
ongoing matter Murphy J indicated
that he was considering appointing

a contradictor to assist with the
question. This is one of several issues
to watch in the coming year.
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Multiplicity

While the courts have grappled with this
issue in the past, it is becoming more
prevalent and complex in some cases

— particularly given the various funding
arrangements plaintiff firms are proposing
and the increasing number of firms
developing plaintiff-focused practices.

A recent example is the extant carriage
decision regarding the four claims against
Star Entertainment. That was the subject

of a two-day hearing before Nicholas J in
the Victorian Supreme Court in June 2023,
where the four plaintiff firms, the defendant
and a Court-appointed contradictor, made
submissions on which of the proceedings
should progress. The Court is considering
four different funding proposals (three are
GCOs at varying rates and the otheris a

‘no win no fee' proposal) and differences

in the claims, including group member
definitions. Often defendants have little to
say in carriage applications, but Star picked
up the group member definition issue,
noting that its preference was for one of the
proceedings with a broader group definition
to proceed to ensure the largest possible
group is represented by the claim.

This demonstrates that defendants are
willing to take a pragmatic approach and
advocate for a broader claim to proceed,
rather than risk facing multiple narrower
actions with distinct time periods. The
decision is currently reserved.
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The availability of GCOs
in Victoria is also having
an impact in current
proceedings in other
courts.
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What's next

With the advent of novel
claims, new and creative
funding structures, and the
ongoing evolution of procedural
rules, the significance of class
actions in Australia continues
to grow for governments,
investors, corporate boards
and consumers alike.

To help keep you up-to-date
with these key developments,
we will be launching a class
action series later this year.

It will cover the areas to watch
and dive into some of the
trends, such as data breach
class actions, in more detail.
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Introducing
““LitigateSMART "’ Call us to chat

Class action defence

W+K has created a unique
offering where our class action
defence work is run jointly by an
insurance subject matter expert
and a class action litigation

specialist Amanda Beattie Dylan O’Keefe Samantha Saad
Partner, Head of Class Actions Special Counsel Senior Associate
This dual approach offers the +61 29064 1897 +6139116 7879 +61 29071 1956
beSt.Of both WOF|dS to IﬂSPI’GI’S +61483 017 727 dylan.o’keefe@wottonkearney.com.au samantha.saad@wottonkearney.com.au
and insureds in class actions amanda.beattie@wottonkearney.com.au
involving financial collapses,
investment advisors, personal
injuries, natural disasters,
environmental liability, intentional
torts and product liability.
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https://www.wottonkearney.com.au/team/amanda-beattie/
https://www.wottonkearney.com.au/team/dylan-okeefe/
https://www.wottonkearney.com.au/team/samantha-saad/
https://www.wottonkearney.com.au/
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Adelaide Auckland

Level 1, 25 Grenfell Street Level 18, Crombie Lockwood Tower — »
Adelaide, SA 5000 191 Queen Street, Auckland 1010 A founding member of L E G%
T:+671 8 8473 8000 T:4+64 9 377 1854

Brishane Wellington

Level 23, 111 Eagle Street Level 13, Harbour Tower

Brisbane, QLD 4000 2 Hunter Street, Wellington 60711

T:+61 7 3236 8700 T:+64 4 499 5589

Canberra

Suite 4.01, 17 Moore Street
Canberra, ACT 2601
T:+67 25114 2300

Melbourne

Level 15, 600 Bourke Street
Melbourne, VIC 3000
T:+67 39604 7900

Melbourne - Health

Level 36, Central Tower

360 Elizabeth Street, Melbourne, VIC 3000
T:+61 39604 7900

Perth

Level 49, 108 St Georges Terrace
Perth, WA 6000
T:+61 8 9222 6900
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Level 26, 85 Castlereagh Street y

Sydney, NSW 2000 This publication is intended to provide commentary and general information. It should not be relied upon as legal advice. g T )
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