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There are three categories of the disease:

• Category 1 – chronic silicosis, which 
occurs after 10 to 30 years of low levels 
of exposure

• Category 2 – accelerated silicosis, 
which can occur within 10 years of high 
levels of exposure, and

• Category 3 – acute silicosis, which can 
occur after a few weeks of extremely 
high levels of exposure.

References to silicosis appear in literature 
as early as the 1700s. Artificial stone was 
invented in 1963 and introduced to 
Australia in the early 2000s. The first 
instances of artificial stone silicosis were 
identified in Australia in 2011. Regulatory 
action addressing the issue began in 2017 
and, in 2019, the Australian Department of 
Health established a National Dust Disease 
Taskforce to undertake an independent 
review of the systems in place regarding 
Australian dust diseases. The Taskforce’s 
work remains ongoing.

On 28 February, federal, state and 
territory ministers unanimously agreed to 
consider banning engineered stone in a 
meeting led by Workplace Relations 
Minister Tony Burke. Minister Burke said: 
“We have now tasked Safe Work Australia 
to do the work to scope out what 
regulation is required for all workplaces 
where you deal with silica dust and to also 
scope out specifically ... what a ban would 
look like.”1

The decision brings forward the decision-
making process by 17 months. The 
previous July 2024 deadline was set by the 
former national dust diseases taskforce in 
case improvements to industry safety had 
not been made in the interim.

Background to the issue

Silicosis and associated medical diagnoses 
(including psychological injuries and 
autoimmune conditions) occur following 
the inhalation of silica particles released 
from cutting and grinding engineered 
stone.

Federal, state 
and territory 
ministers 
unanimously 
agree to 
consider 
banning 
engineered 
stone

MAR23

Author: Cassandra Wills (Partner)

At a glance

• It’s been hard to miss the recent 
harrowing media coverage about the 
silicosis tragedy facing many Australian 
workers. It’s not a new story, but one 
gaining considerable traction in the 
public interest and in the courts, thanks 
in part to union activities and threats by 
the CFMEU to enact its own workplace 
ban on engineered stone.

• On 28 February, federal, state and 
territory ministers unanimously agreed 
to consider banning engineered stone 
in a meeting led by Workplace 
Relations Minister Tony Burke.

• The decision brings forward the 
decision-making process by 17 months.

• Silicosis claims are of significant 
concern to insurers and can present 
complicated coverage issues. As the 
latency period for silicosis can be more 
than 10 years, some insurers may 
already have potential historical claims 
exposure that need examining.
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For insurers, silicosis claims, which are 
commonly covered under Product Liability 
and Business Pack Policies, also raise some 
coverage trigger issues. For example, it is 
important to identify the policy periods 
where the exposure occurred, the 
diagnosis of an injury (given liability can 
arise in subsequent years given the latency 
period), relevant exclusions (including 
whether it extends to ‘dust diseases’ and 
the definition of dust), and the definitions 
of ‘occurrence’ and ‘personal injury’ in the 
policy wording. For example, does the 
definition of ‘personal injury’ include a 
latent onset deeming clause, which will 
provide that the injury will be deemed to 
have occurred at the time the 
disease/condition was first medically 
diagnosed. This will shift the policy trigger 
from exposure to diagnosis.

Given the latency of the disease and the 
long-term exposure of stonemasons to the 
engineered stone products, claims against 
suppliers often involve multiple insurers 
because the insurance coverage changed 
over the period of exposure. These 
circumstances also introduce questions of 
apportionment between insurers, gaps in 
cover and dual insurance.

Liability issues, quantum and 
policy impacts across Australia

Silicosis claims require the plaintiff to 
prove that the defendant is liable. There’s 
no question employers owe their workers 
a non-delegable duty of care and suppliers 
and manufacturers owe a duty of care to 
consumers. However, there are often 
contested liability issues in silicosis claims 
involving the question of foreseeability, 
warnings provided by the suppliers, the 
apportionment of liability between 
employers and suppliers, and the concept 
of product stewardship.

There are also significant quantum 
questions that remain unanswered due to 
the low number of silicosis-related 
judgments to date, the assessment of 
impairment, life expectancy, and care 
issues. While asbestosis-based litigation 
provides some guidance, there remains a 
lack of clarity around how to assess 
general damages, calculate economic loss, 
and future care and assistance allowances, 
and on whether to delay claims pending 
the success of lung transplants or lung 
lavages.

The Age recently summed up the current 
situation well: “The courts are filling up 
with silicosis-stricken workers, with more 
than 70 in Victoria and Queensland. Many 
are stonemasons, suing their employers 
for failing to provide a safe work 
environment. The manufacturers of the 
deadly product are also in their sights ...”2

The silicosis crisis is an issue the 
government is focussed on. Earlier this 
month, the federal government committed 
$3.9 million to a prevention and awareness 
strategy in response to a report by the 
National Dust Disease Taskforce, which 
included a finding that almost a quarter of 
people who have worked with engineered 
stone since before 2018 are suffering from 
silicosis or other dust diseases. Workplace 
Relations Minister Tony Burke has also 
gone on record to say “The Albanese Labor
government is deeply concerned about the 
spread of silicosis among Australian 
workers … We want a co-ordinated 
national response to this issue.”
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The latency period for 
silicosis can be more than 
10 years, which means 
some insurers may 
already have potential 
claims exposure for 
policies from the past 10 
to 20 years. An audit of 
historical policies for high-
risk insureds would be 
worthwhile, if not already 
completed.

Additionally, matters can become complex 
when a physical injury develops in one 
policy period and a psychological injury 
develops in a different policy period, or 
when a claim is made by a dependent or 
partner.

Another issue to consider is the 
aggregation of claims. For example, was 
the exposure an event in a series of events 
arising from, or attributable to, the one 
source? Other aggregation issues include 
whether it is possible to aggregate the 
claims of all stonemasons or whether 
aggregation needs to be limited to only 
those claims arising at a particular 
employer.

A long road ahead

Silicosis claims are of significant concern to 
insurers and present complicated coverage 
issues depending on the policy wording in 
question. The latency period for silicosis 
can be more than 10 years, which means 
some insurers may already have potential 
claims exposure for policies from the past 
10 to 20 years. An audit of historical 
policies for high-risk insureds would be 
worthwhile, if not already completed.

While most silicosis claims are made by 
workers, there are risks for insurers 
providing public and product liability or 
professional liability insurance to 
manufacturers and suppliers of engineered 
stone products, and also to occupiers that 
have high levels of silica dust on their 
premises.

Wotton + Kearney will continue to monitor 
Safe Work Australia’s proposed regulation 
of the engineered stone industry (and all 
workplaces dealing with silica dust) and 
any legislative proposals to ban engineered 
stone. Each state and territory parliament 
will have to pass its own laws to enact any 
such ban of engineered stone, which is a 
process that may take 12 months.
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Need to know more?

Please contact our General Liability team if you’d like to discuss the claims and insurance 
issues arising out of exposure to silica dust from the fabrication of engineered stone.
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